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MONTHLY REPORT –  September 2006 

 
 
From the President       Steve Hertz, MD 
Morality, like art, means drawing a line someplace. 
  - Oscar Wilde 
 
 There is little “news” to report, as the summer ends.  The noninvasive symposium is 
approaching fast.  Please make sure to join us for the Fall dinner meeting in November.  Calls for 
abstracts for the Spring meeting will be sent out soon-everyone is encouraged to participate.  
Hope to see you soon at one of these gatherings. 
 
From the Statehouse       Beverly Lynch 
We realize that vascular surgeons rarely see auto accident victims, but if you do, or if you are an 
owner in an ambulatory surgery center which treats accident victims, you need to know about a 
new reimbursement schedule being proposed by the Department of Banking and Insurance.  
Further, some of the regulatory provisions (defining UCR and tying fees to Medicare) are 
dangerous from any physician’s perspective.  I am working closely with Mark Manigan, Esq., of 
WolfBlock, who represents the Alliance for Quality Care, as well as MSNJ and other affected 
specialties on this onerous regulation.  Read below for more information.  The exhibits are 
available on our website http://www.vascularsocietynj.org 
And email me if you have questions (Blynch@blynchassociates.com). 
 

SUMMARY OF ISSUES RELATING TO PIP FEE SCHEDULE PROPOSAL 
 

1. Status.  The Department of Banking and Insurance (“DOBI”) recently notified various 
stakeholders involved in the PIP Fee Schedule matter that it is publishing a revised 
fee schedule in the New Jersey Register on September 5, 2006.  DOBI proposes a 
60 day comment period.  Thus, the proposal could become law by the end of the 
year.  The proposal can be found on DOBI's website at www.njdobi.org/aicrapg.htm  
(the “Proposal”). 

 
2. Context - The Automobile Insurance Market Today.  The structural problems in the 

automobile insurance market in New Jersey plagued the State for many years 
leading to high premium rates, the flight of insurance carriers and high dissatisfaction 
among New Jersey voters.  However, for the first time in decades, the industry is now 
stable, profitable and with falling premium prices, automobile insurance is no longer a 
burning political issue.  In fact, the insurance market is now healthy from every 
prospective: 

 
(a) Health Care Policy Perspective.  New Jersey residents receive high quality 

healthcare services in the event of an auto accident.  Open access to high 
quality care is one of the core principles of New Jersey’s no-fault system, as 
is reasonable reimbursement for the provider community.  By virtue of it 



legislative design, New Jersey’s accident care system is widely regarded as 
one of the best in the nation. 

 
(b) Insurance Business Perspective.  Profit taking by the PIP carriers in New 

Jersey is robust.  New Jersey has become a lucrative market for the carrier 
community.  New Jersey now ranks as one of the more profitable states in 
the nation.  (See Star-Ledger articles – Exhibit A - on the website 
http://www.vascularsocietynj.org  As a result, new PIP carriers are entering 
the market at record levels. 

 
(c) Insurance Consumer Perspective.  PIP carrier profit taking has drawn 

more carriers into the market which in turn has created premium pricing 
competition.  Premiums are decreasing.  In addition, high risk drivers are 
having an easier time obtaining insurance in the primary market as there are 
more carriers to absorb risk.  These substantial improvements in the 
consumer market were detailed on the front page of the business section of 
New York Times last week on August 24, 2006.  (A copy of the article is 
Exhibit B – on http://www.vascularsocietynj.org 

 
(d)  Auto insurance is no longer an election issue. 

 
(e) Healthcare Provider Perspective.  While not without its faults, the current 

reimbursement system reasonably compensates healthcare providers for 
their services. 

 
3. DOBI’s Motivation.  DOBI has articulated two principal reasons for moving the Proposal 

at this time. 
 

(a) Case Law.  DOBI has publicly advocated that it is required to promulgate the 
Proposal in its current form due to the Appellate Division case, In the Matter 
of the Commissioner’s Failure to Adopt 861 CPT Codes and to Promulgate 
Hospital and Dental Fee Schedules, 358 N.J. Super. 135 (App. Div. 2003).  
The case was brought by PIP carriers the last time DOBI modified the fee 
schedule.  DOBI initially proposed fees for 861 codes, but after the comment 
period adopted only 92.  The PIP carriers alleged that DOBI had so 
drastically modified its original proposal that, according to the due process 
provisions set forth in the Administrative Procedure Act, DOBI was required 
to re-propose the modified rule so interested parties could review and 
comment.  The court agreed and ordered DOBI to re-propose the current 
rule.  The issue in the case was one of procedure.  DOBI’s position that the 
decision compels the department to promulgate the Proposal, with all of the 
substantive changes contained therein, is without merit.  (A copy of the case 
is Exhibit C on http://www.vascularsocietynj.org 

 
 

(b) Provider Abuse.  DOBI has indicated that there are some bad actors within 
the provider community.  The two primary areas of abuse alleged by DOBI 
are (i) excessive fees and (ii) the performance of multiple procedures in an 
ambulatory surgery center (“ASC”) during the same operative session where 
full fees are charged for each procedure.  We have offered to work with DOBI 
on addressing these issues.  The solution is not, however, to reduce fees 
across the board. 

 
4. The Law.  The statute governing this issue requires DOBI to promulgate a fee 

schedule which will “incorporate the reasonable and prevailing fees of 75% of the 



practitioners within the region.”  (N.J.S.A. 39:6A-4.6 - see Exhibit D on 
http://www.vascularsocietynj.org    The Proposal does not meet this standard.  
Further, despite numerous requests, DOBI has been unwilling to share with the 
provider community the fee data it relied on and the specific methodology it used in 
determining the fees set forth in the Proposal.   

 
5. The Current Situation.  The current PIP Fee Schedule regulation sets fees for 92 

codes.  (N.J.A.C. 11:3-29-1 - see Exhibit E on http://www.vascularsocietynj.org  
Codes not on the list get paid at the provider’s usual, customary and reasonable fee.  
There is currently no fee schedule for hospitals or ASCs.  If a PIP carrier disputes the 
reasonableness of a provider’s fee it denies payment.  The provider is then forced to 
hire an attorney and file for arbitration where an independent third party adjudicates 
the matter.  While far from perfect, the current regulation is preferable to the Proposal 
in many ways, not least of which is that it more closely approximates prevailing fees. 

 
6. Material Deficiencies.  Material deficiencies in the Proposal include, but are 

certainly not limited to, the following:  
 

(a) Medicare is Not an Appropriate Standard.   
 

(i) The Legal Standard.  Any regulation adopted by an agency 
requires that it be consistent with the governing statute.  Here the 
Legislature has spoken: DOBI has been directed to adopt fees 
which "incorporate the reasonable and prevailing fees of 75% of 
the practitioners within the region."  Utilizing the Medicare fee 
schedule fails to adhere to the legislative mandate. 

 
(ii) Auto Accident Care is Different.  Treating auto accident victims 

is vastly different from treating Medicare patients, and in many 
ways, other non-accident patients.  First, auto accident care is 
often provided on an emergent basis and involves multiple injuries.  
Thus, these cases embody a higher level of clinical acuity.  
Second, accidents are not scheduled and much of this care takes 
place at inopportune moments (nights, days during office hours, 
weekends and holidays) further adding to the risk.  Third, 
professional liability exposure is significantly increased due to the 
fact that (i) providers in these cases have no preexisting 
relationship with the patients, (ii) these patients are often severely 
and permanently injured and emotionally exercised as a result 
thereof, and (iii) these patients are normally in the process of 
prosecuting/defending litigation in connection with their accidents.  
Fourth, as is acknowledged by DOBI in its comments to the draft 
rule, treating accident victims is significantly more expensive from 
an administrative standpoint.  (See the Proposal page 3).  Further, 
while Medicare pays within thirty days, and commercial carriers are 
required to pay promptly under New Jersey law, providers have a 
very difficult time getting paid by PIP carriers and often have to 
wait for the outcome of the underlying accident litigation, or file for 
arbitration and incur the associated expenses and delays. 

 
(iii) Medicare is Not Appropriate for Setting Fees.  DOBI relies on 

the Medicare fee schedule as a basis for setting PIP fees (“...the 
Medicare fee schedule is extremely comprehensive and is 
resource based...a percentage of the Medicare fee schedule is an 
appropriate base for calculating the NJ automobile medical fee 
schedule.”).  (See the Proposal page 3).  While the Medicare fee 



schedule may be resource based, the data produced by the 
Medicare formula is then multiplied by a “conversion factor” which 
is subject to the federal budget process and various events, items 
and occurrences unrelated to the cost of healthcare.  Medicare 
fees are a fraction of what they were 20 years ago.  (See article 
Exhibit F on http://www.vascularsocietynj.org).  In fact, the most 
recent federal budget projects a 4.6% decrease in Medicare fees. 

 
(iv) Medicare is Not Appropriate for Setting Other Policies.  The 

Proposal also contains a series of policies that impact utilization, 
access to care and indirectly provider reimbursement.  The 
Proposal incorporates by reference Medicare standards regarding 
the requirements for having co-surgeons or assistant surgeons, 
and the mechanics of billing and collecting for complicated multi-
procedure cases.  (See the Proposal pages 7-8).  In light of the 
dramatic differences between treating auto accident victims and 
Medicare beneficiaries as set forth above, it is not sound public 
policy to simply incorporate these policies, wholesale, by 
reference.         

 
(b) Reasonable and Prevailing Standard Not Met.  The number of codes on 

the fee schedule is proposed to increase from 92 to over 1000.  The 
physician fees in the Proposal are generally set at 130% of Medicare with 
some “adjustments” made by DOBI based on feedback from the provider 
community to correct what DOBI characterizes as “anomalies”.  (See the 
Proposal page 3).  According to DOBI, ASC fees are set at 300% of 
Medicare.  (See the Proposal page 14).  While some adjustments to DOBI’s 
original fee proposals bring fees closer to prevailing rates, the Proposal fails 
to “incorporate the reasonable and prevailing fees of 75% of the practitioners 
within the region.”  In many cases, the proposed fees are 20%-300% below 
prevailing rates.    

 
(c) Determining Usual, Customary and Reasonable.  With respect to 

determining fees for unlisted procedures the Proposal maintains the usual, 
customary and reasonable standard.  However, it provides that “the insurer 
determines if the fee is reasonable.”  (See the Proposal page 23).  This 
would, in effect, allow the insurers to avoid the legislative mandate and set 
fees as low as they choose. 

 
(d) Trauma Care is Threatened.  The Proposal significantly narrows the current 

exemption of Level I and Level II trauma centers from the fee schedule by 
limiting the exemption to care to services specifically provided within a 
“trauma unit” as opposed to any other emergency setting.  (See the Proposal 
page 22).  Any trauma care provided outside of a “trauma unit,” whether at a 
Level I or Level II hospital or otherwise, will be paid at 150% of the Medicare 
rate, as opposed to the provider's usual and customary fee.  Physicians are 
already refusing to take voluntary call throughout the state due to the 
increased complications associated with accident care (see (b) above).  The 
proposed level of reimbursement will exacerbate this problem.  It is unlikely 
that the provider community will be inclined to bear the additional risk of 
accident care, and interrupt their nights, office schedules, weekends and 
holidays to do so, at the proposed fees.         

 
 
 



For more information please feel free to contact: 
Mark Manigan         mmanigan@wolfblock.com        (973) 403-3132    
Beverly Lynch         blynch@blynchassociates.com   (609) 392-7553 
 
 
What’s Coming Up for VSNJ? 
 
October 6   Non-Invasive Vascular Conference 

8:00 am – 5:00 pm  Hyatt @ Headquarters Plaza, Morristown 
 

November 9    Fall Dinner/Membership Meeting 
 6:30 pm   Highlawn Pavilion, West Orange 

 
March 14, 2007    VSNJ Spring Meeting 
 11:00 am   St. Barnabas Islami Auditorium     
 


